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) Docket No. MM 93-42) -=-co---
) File No. BPH-911115M
)
) File No. BPH-911115MO
)
)
)
)

For a Construction Permit for a
New FM Station on Channel
265A in Calistoga, California

To: The Honorable Edward Luton
Administrative Law Judge

Third Motion to Enlarge Issues
Against Gary E. Willson

Pursuant to Section 1.229 of the Commission's Rules, Moonbeam,

Inc. ("Moonbeam"), by its attorneys, respectfully moves that the issues in

the above-captioned proceeding as against Gary Willson ("Willson") be

enlarged, stating in support thereof as follows:

Preliminary Statement

1. Moonbeam and Willson are competing applicants for a new FM

station on Channel 265A at Calistoga, California. The Hearing

Designation Order ("HDO") in the above-captioned proceeding was

released on March 8, 1993.

2. The HDO designated the following issues:

• To determine which of the proposals
would, on a comparative basis, best serve
the public interest.
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• To determine, in light of the evidence
adduced pursuant to the specified issues,
which of the applications should be granted,
if any.

3. On July 21 and 22, 1993, the Presiding Officer heard testimony

and cross-examination from both parties regarding the standard

comparative issues set forth above.

4. Pursuant to Section 1.229, motions to enlarge the issues in a

comparative broadcast proceeding are to be filed by thirty ("30") days

after the release of the Hearing Designation Order, or within 15 days of

the receipt of newly discovered evidence. This motion is based on the

testimony of Gary E. Willson at the July 22, 1993 hearing before the

Presiding Officer, the transcript of which Moonbeam received on August

3, 1993, within 15 days of the date hereof. Accordingly, this motion is

timely filed.

Facts

5. On June 4, 1993, Willson appeared for deposition in

Washington, D.C. At that time, he testified that:

• If awarded the Calistoga construction permit, he would have
four full-time employees, including himself, and "maybe a
couple of part-time" employees, some of whom would do
sales;1

ITranscript of Deposition of Gary E. Willson, June 4, 1993 ("Willson Dep."), at 100
101, 106-107.
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Willson would himself be general manager of the station, and
Willson's other full-time employees would include a
"production manager, a program director combination
salesman, and maybe sales manger, salesman;"2 and

Willson would not have an on-air shift.3

Relevant excerpts of the deposition transcript are attached as Exhibit 1

hereto.

6. At the hearing on July 22, 1993, after being duly sworn, Mr.

Willson testified that:

• His proposed station would have four full-time employees,
including himself, and three part-time employees;4

• Willson's duties as General Manager would include
supervision of programming, administration, personnel,
budgeting, engineering, and especially sales;s

• The full-time employees would include a "Program
Director/Combination Production Manager, Sales
Manager/ Announcer and ... Office Manager/Bookkeeper;"6

• His proposed station would not be automated;7

• His proposed station would probably operate twenty-four
hours per day;8 and

• He would not do announcing at the proposed station.9

Copies of the relevant transcript pages are attached hereto as Exhibit 2.

2Willson Dep. at 100, 101.
3Willson Dep. at 102.
4Transcript of Proceedings, In re Applications ofMoonbeam, Inc. and Gary E. Willson,
MM Docket No. 93-42, July 21-22, 1993 ("'fr."), Volume 3, page 254.
&rr. at 257-258,260.
6Tr. at 257.
7Tr. at 260.
STr. at 260.
9Tr. at 261-262.
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Argumllnt

7. Assuming that Willson's full-time employees will work forty

hours each week and his part-time employees will work as many as

thirty hours each week,lO Willson's staff proposal is patently impossible.

Willson has proposed an unautomated station which will operate for 24

hours per day. If he proposes a seven day per week operation -- the most

common FM schedule -- the station will be broadcasting 168 hours per

week. Without automation, the station will require 168 hours per week

of on-air staffing in additional to all other station duties. Willson's

proposed staff -- assuming no illnesses, absences or vacations occur, a

very unlikely scenario -- provides him with only 210 man-hours per

week.

8. Accordingly, no more than 42 staff-hours remain for Willson's

staff to perform all of the off-air station duties -- sales management,

sales, programming direction, programming, production management,

production, office management, and bookkeeping.

9. Approached from another viewpoint, Willson proposes

insufficient staff to keep his radio station on the air for 168 hours per

week. Assuming arguendo that all three part-time employee work

exclusively on the air (which is contrary to Willson's representations) for

the theoretical maximum of thirty hours each week (i.e. a total of 90

hours per week), Willson's three full-time employees will be responsible

10 The Commission so defines full-time and part-time employment in its Employment
Reports, see Instructions to FCC Form 395-8, page 2, item (8), a copy ofwhich is
attached as Exhibit 3. Employment in excess of 30 hours per week is considered full
time.
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for all programming, production and sales, and the remaining 78 hours

of on-air time.

10. Presumably, Willson's program manager will handle the bulk

of the on-air time, but he could not possibly cover the entire 78 hour

shortfall. If he devotes fifty hours per week to announcing -- more than a

full time job already -- None of the other programming support tasks

necessary to running an unautomated station would get done. No one

will screen the flood of music that exists to select what the station will

play; no one will write continuity for commercial and promotional

announcements; no one will produce commercial and promotional

announcement for on-air use; and no one will produce any kind oflocal

or public service programming. Not even a semi-automated station can

operate if these support functions are not performed.

11. Willson has proposed that his sales manager will also be an

announcer. If Willson's part-time staff does nothing but announcing,

Willson's sales manager must also be his sole salesman. If Willson's

sales manager spends 28 hours per week on the air, his ability to handle

the sales responsibilities so vital to the station's success will be severely

compromised.

12. Thus, it would appear that under Willson's proposal, the only

remaining full-time staff person, his office manager/bookkeeper, is the

only person available to carry out the program director/production

manager's programming and production duties. No additional staff has

been allotted for the task. Accordingly, his position effectively becomes
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office manager/bookkeeper/program director/program staff/production

manager/ production staff.

13. Clearly, Willson's proposal is incredible. Because a

substantial and material question of fact exists concerning whether

Willson can effectuate his proposal, a staffing issue should be added

against Willson.

14. Although the standard for addition of a staffing issue is

rigorous, where, as here, the applicant's proposal is "inherently

improbable" or inadequate to effectuate its proposal, the standard has

been met. Pepper Schultz, 4 FCC Rcd 6393,6397 (Rev. Bd. 1989),

affinned, 5 FCC Rcd 3273 (1990); Bisbee Broadcasters, Inc., 31 RR 2d 71,

76 (1974), review denied, FCC 75-100, January 28, 1975; Mace

Broadcasting Co., 13 RR 2d 753,755-56 (1968); Clarkston Broadcasters,

12 RR 2d 1203, 1208 (1968); Brookhaven Broadcasting, Inc., 50 FCC 2d

703 (Rev. Bd. 1975). The Commission and the Review Board have

consistently held that each proposal is to be evaluated on its facts, e.g.,

the hours of proposed operation; the type and size of the proposed

facility; automation (or lack thereof); and proposed programming.

15. For example, in Pepper Schultz, supra, a staffing issue was

designated against an applicant proposing to operate a fully automated,

small FM station without any staff other than himself. After rejecting

Schultz's repeated efforts to amend and recast his proposal, the Review

Board ultimately rejected Schultz as unqualified, which the Commission

affirmed. 4 FCC Rcd at 6403; 5 FCC Rcd 3273.
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16. Staffing issues have, however, been added in less egregious

situations. In Clarkston Broadcasters, supra, the Commission added a

staffing issue when an applicant for a daytime-only AM station proposed

a staff of only five persons, one of which was a secretary-typist, to

operate the station during an 83 hour broadcast week. 12 RR 2d at

1207. The eighty-three hour broadcast week is approximately half of

what Willson proposes.

17. Similarly, in Mace, supra, the applicant proposed five

employees for an 84 hour broadcast week at an even smaller AM station.

A staffing issue was added by the Commission. Although these cases

were decided some time ago, they have never been overruled by the

Commission. Accordingly, they remain binding precedent. II

18. Willson proposes a broadcast week twice as long as the

applicants in Mace andClarkston. Although Pepper Schultz was as

extreme a case as is imaginable (an applicant cannot propose fewer than

"0" staff), designation of a staffing issue is appropriate upon a less

extreme showing, i.e., whenever the proposal is facially incredible, as is

Willson's. Three full-time and three part-time employees simply cannot

reasonably be expected to perform all necessary functions of a non

automated, 24 hour-per-day, 7 day-per-week station. As stated above,

11Moonbeam nonetheless will direct the Presiding Officer's attention to Annette B.
Godwin, FCC 93R-28 (MM Docket No. 91-17, Rev. Bd., Released June 17, 1993), in
which the Review Board affirmed the Presiding Officer's refusal to add a staffing issue
where the winning applicant proposed five employees other than herself. Neither the
decision nor the underlying Initial Decision indicates whether the employees were to
be full-time or part-time, and whether the applicant herself intended to perform on-air
duties. Moonbeam was unable to ascertain additional information from the
Commission's files. Thus, the applicability of Godwin to this case is indeterminate.
Moonbeam maintains that, in any event, the binding Commission precedents cited
above control and require addition of the requested issue.
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after fulfilling the station's on-air responsibilities, Willson's "staff' will

have, in the aggregate, 42 man-hours per week to devote to:

• program management

• program production

• sales management

• sales

• office management

• bookkeeping, and

• all other station responsibilities. 12

Willson's staffing proposal is, on its face, incapable of effectuation, and

an issue should thus be designated.

WHEREFORE, the premises considered, Moonbeam respectfully

requests that the issues in the captioned proceeding be enlarged by the

Presiding Administrative Law Judge, as to Gary Willson, to include the

following:

To determine whether the staff proposed by Gary
Willson is adequate to effectuate his proposed new
FM station on Channel 265A in Calistoga,
California; and if not, the effect thereof upon Gary
Willson's basic qualifications to be a Commission
permittee/ licensee.

12Willson has testified that, as General Manager, he will oversee and supervise his
staff, and perhaps do some sales work, including field work (Exhibit I, passim; Exhibit
2 at 257,260). He has specifically stated that he will not be doing on-air work (Exhibit
I at 102).
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Moonbeam further requests that, if the requested issues are

added, pursuant to Section 1.229 of the Commission's rules Gary

Willson be ordered to provide the supplemental discovery set forth in

Exhibit 4 hereto.

Respectfully submitted,

MOOIIBEAM, INC.

Its Attorneys

HALEY, BADBR & POTTS
Suite 900
4350 North Fairfax Drive
Arlington, VA 22203-1633

703/841-0606

August 18, 1993
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14 Professional Reporter and notary public in and for the State

20

12 Greensboro Drive, Seventh Floor, McLean, Virginia

1

Docket No. MM93-42
File No. BPH-911115MG
File No. BPH-911115MO

McLean, Virginia

Friday, June 4, 1993

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C.

- - - - - - - - - - - - - - x

- - - - x

IN RE: APPLICATIONS OF
MOONBEAM, INC.
GARY E. WILLSON

3

4

5

1

2

6

7

8

9 Deposition of GARY WILLSON, called for examination by

ORIGI~JAL

10 counsel for Moonbeam, Inc., pursuant to notice, at the

11 offices of A. Wray Fitch, Esq., Gammon & Grange, 8280

13 22102-3807, before Barbara E. Ingle, a Registered

16 behalf of the respective parties:

15 of Virginia, beginning at 1:30 p.m., when were present on

17

18

19

21

22

23



1

3

4

5

6

7

8

A

Q

A

Q

A

Q

A

Q

She sent me a bill.

Did you pay by check?

Yes.

What account was the check drawn on?

I can't remember.

Would that have been handled by your wife?

I don't remember.

Your primary responsibility is going to be as

100

9 general manager?

10

11

12

13

14

A

Q

A

Q

A

That's correct.

How many employees will you have?

Four or five.

Which is it going to be?

Probably more on the order of four full-time, maybe

15 a couple of part-time.

16

17

18

19

Q

A

Q

does that

Is that what your business plan says?

Yes.

Who are the four or five people going to be, and

that's a compound question. Does that four or

20 five include you?

21

22

23

A

Q

A

Well, the five would include me.

And will the other four have titles at all?

Yes.

_ • • -- A ....._".. I .., 1'\.'" \ po ft • 1"\ 1"\ 1'\ .,
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2

Q

A

What will their titles be?

Well, probably one will be production manager,

101

3 program director combination salesman, and maybe sales

4 manager, salesman.

5 Q You're going to have two programming people?

6 A Well, I'd have one programmer, but I'd have

7 part-time people working under the program director.

8

9

11

Q

A

Q

A

Are you going to be involved in sales?

Not really, just training.

So you're going to have one salesperson?

Well, again, we're going to have some part-time

12 people.

13

14

15

Q

A

Q

Part-time sales people?

Yes.

How many of those station employees will report

16 directly to you?

17

18

A

Q

All of them.

Do you have any plans to have your spouse work at

19 the station?

20

21

A

Q

No.

Have you ever had any discussions with your

22 attorney respecting the -- having any people work at the

23 radio station, regarding staffing?
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2

3

4

5

6

7

e

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

102

A Yes, I probably have.

Q Has he named anybody specifically that you should

pay attention to?

A I don't know what you mean pay attention to.

Q Recommended employees?

A No.

Q Is there going to be a news operation at the

station?

J>.. No.

Q Are you going to participate in the programming of

the station?

A Yes.

Q Are you going to have an on-air shift?

A No.

Q Will you participate in the technical operation of

the statior.?

A No.

Q Are you going to have an engineer?

A Yes, contract engineer.

Q Are you going to be involved at all in the public

service programming on the station?

A I'll have a voice in it.

Q Somebody else will handle that?
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2

A

Q

103

Yes.

Who will have authority at the station to hire and

3 fire personnel?

4

6

7

8

9

A

Q

A

Q

A

Q

Me.

No one else?

The program director would have some say.

Are you going to take a salary out of the station?

Probably not.

How long do you think it's going to take you to get

10 your station up and running from the date -- assuming you get

11 a construction permit?

12 I don't know what you mean. What do you mean up

13 and running? Dc you mean on the air?

14 Q How long will it take you to build it and get it on

1~ the air?

16 A After the construction permit is awarded I would

17 think within six months.

19

20

21

22

23

Q

time?

A

Q

A

Q

Supervise the construction, develop business

Are you going to do the contracting?

What?

Are you going to do the contracting?



106

1 full-time?

2

3

4

5

6

7

8

9

A

Q

A

No.

And by full-time I meant 40 hours a week.

Uh-huh.

MR. SHUBERT: I think that's all I have.

MR. FITCH: And I've got three redirects.

EXAMINATION BY COUNSEL FOR GARY WILLSON

BY MR. FITCH:

You were asked, Mr. Willson, a couple of questions

lC oLcut the number of employees you projected you would have at

11 the Calistoga station.

13

A

Q

Right.

I wo~ld like to show you your 301 application,

14 this is the one filed on November 15th, and specifically

15 s~2tio~ six, equal emFloyment opportunity program.

16 A Uh-hut.

17 Q I would like you to read that question and review

18 the answer and tell me whether that refreshes your

19 recollection concerning the number of full-time employees.

20 A Yes, I made a mistake on that. It says does the

21 applicant propose to employ five or more full-time employees,

22 and the answer is no.

23 Q So you made a mistake in
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I made a mistake by saying that I, along with four

2 other full-time employees. I meant to say myself and three

3 other full-time employees. That was my mistake.

4

5

6

Q

A

Q

All right. But the application is accurate?

That's accurate.

YOu were also asked some questions about

7 iDcividuals you might have discussed or conversed with about

8 the application.

9

10

11

12

A

Q

A

Q

Yes.

Did you talk to Len Pringle?

Yes, I did.

Could you have talked to somebody, an acquaintance

13 on the street about your applicatioD?

14

15

A Yes.

MR. SHUBERT: Objection, leading question.

16 Rephrase it.

17 BY MR. FITCH:

18 Q Can you conceive of other instances where you might

19 have talked to individuals that you can't think of right now

20 about your application?

21

22

23

A Yes.

MR. FITCH: That's all I have.

MR. SHUBERT: I don't have any redirect.

PLATT & DAWSON (703) 591-0007
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1

2

3

Before the
FEDBRAL CQlDltJMlCATIORS COIOUSSIOR

Washington, D.C. 20554

---------------------------------)
8

---------------------------------)4 In Re Applications of: )
)

5 MOONBEAN, INC. ) MM DOCKET NO. 93-42
)

6 GARY E. WILLSON )
)

7 Calistoga, California )

The above-entitled matter come on for hearing
9 pursuant to Notice before Judge Edward Luton, Adminietrative

Law Judge, at 2000 L Street, N.W., washington, D.C. in
10 Courtroom No.4, on Thursday, July 22, 1993 at 9r35 a.m.

11 APPEARANCES:

12 On behalf of Gary E. Willson:

13

14

15

JAMES A. GAMMON, Esquire
A. WRAY FITCH, III, Esquire
Gammon' Grange, P.C.
8280 Greensboro Drive
McLean, Virginia 22102-3807

16 (703) 761-5000

17 On behalf of Moonbeam, Inc.:

18 LEE W. SHUBERT, Esquire
SUSAN ROSENAU, Esquire

19 Haley, Bader' Potts
4350 North Fairfax Drive

20 Arlington, Virginia 22203-1633

21 (703) 841-2345

22

23

24

25

FREE STATE REPORTING, INC.
court Reporting Depositions

D.C. Area (301) 261-1902
Bait. & Annap. (410) 974-0947
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2

3

accurate representation of the liabilities, as well?

A Yes.

JUDGE LUTON: Mr. Shubert, the check, JIoonbeam 3,

253

4 the check and the -- this financial statement, they're both

5 really offered by Moonbeam as some evidence on the same point?

6 Is that right? That's what you're talking about?

7

8

MR. SHUBERT: That's correct, Your Honor.

JUDGE LUTON: Okay. I just wanted to be clear.

9 Thank you.

10 BY MR. SHUBERT:

12 before, have you not?

15 station?•
11

13

14

16

17

Q

A

Q

A

Q

Mr. Willson, you've been in several FCC proceedings

Yes, sir.

And you've been a licensee of an FCC licensed radio

Yeah.

So you're completely aware and you understand the

18 need for accuracy in the Commission's -- in representations

19 made to the Commission?

20

21

A

Q

Correct.

Mr. Willson, how many _ployees do you intend to

22 utilize with your radio station?

employees are going to fill?

23

24

25

A

Q

Maybe seven or eight.

And are you aware of the positions that those

FREE STATE REPORTING, INC.
Court Reporting Depoaitiona

D.C. Ar.a (301) 261-1902
Balt. 5 Annap. (410) 974-0947
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2

3

4

5

6

A

Q

A

Q

A

Q

Yes.

Are those full-time or part-time amployees?

Four full-time and three part-time.

And that includes yourself?

Yes.

Did there not came a time during the depositions

254

7 that we had in June of 1993 where you indicated to .., not

8 including the General Manager, four full-time positions?

9

10

A

Q

Yes.

Are you still going to have those four full-time

11 positions at the radio station?

12 A No. That was corrected to say the four included ...

13 That was my error.

15 position. If you would like I'll take you back to the

16 deposition where we can review that.

II
14

17

18

Q

A

You corrected the number. You didn't correct the

Okay.

HR. SHUBERT: Do you have a copy of the witness'

19 deposition?

20

21

HR. FITCH: What page, counsel?

HR. SHUBERT: Page 110, I believe it is. Oh, I'm

22 sorry. Page -_oit's either 99 or 100. It's page 101.

23 MR. FITCH: Your Honor, I don't have a copy so if

24 you don't mind if I can

25 MR. SHUBERT: I have a copy.

FREE STATE REPORTING, INC.
Court Reportin9 Depo8ition8

D.C. Ar.a (301) 261-1902
.alt. 5 Annap. (410) 974-0947
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2

3 Q

MR. FITCH: Oh, okay. I ••• what you're aaying.

BY MR. SHUBERT:

Row, on page 101 you indicated the titl.s of the

255

4 people who would be your full-t1JDe employees. I think you

5 indicated that they would be Production Manager, Program

6 Director/Combo Salesman and a Sales Manager/Salesman.

7 Correct?

8

9

10

11

A

Q

A

Q

Dm-hum.

Then there'S yourself, correct, as General MAnager?

Yes.

Now you're saying that you're not having one of

12 those positions, i8 that what you're saying, because you're

13 having only four full-time employees?

14

15

16

A

Q

A

Yes.

Which position are you going to eliminate?

The -- probably the Program Director/Combination

17 Salesman.

18

19

Q

A

So you're going to have no Program Director?

The Production Manager would assume the Program

20 Director role also.

21 Q But waan' t there a time in your mind where you

22 believed that the duties and responsibilities would require

23 two people?

24

25

A

Q

Yes.

And it's not going to require two people anyJllore?

FREE STATE REPORTING, INC.
Court Reporting DeP08ition8

D.C. Ar.a (301) 261-1902
.alt. 5 Annap. (410) 974-0947
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2

3

A

Q

A

No.

What has changed?

Well, the Program Director and Production Jlanager

256

4 can be the aame person.

S Q And handle all of the duties that previously two

6 people, you thought in your mind, would handle?

7

8

A

Q

This is a very amall radio atation.

That doesn't answer the question. We're talJdng

,

9 about duties and responsibilities.

10 A Ask the question one aore time.

11 Q That the duties and responsibilities that two People

12 were handled could now be handled by one?

13 A Correct.

14 Q And what is the reason for that -- your change in

15 thought?

16 A Because a Program Director and Production Manager

17 fit together under one role.

18

19

20

Q

A

Q

The duties haven't been reduced, have they?

No.

Now, directing your attention to your integration

21 statement or the integration portion of your direct exhibit,

22 page 1, Willson Exhibit No.1, first paragraph, do you have

23 that in front of you, sir?

24

2S

A

Q

Oh, the direct case here?

Direct case.

FREE STATE REPORTING, INC.
court Reporting Depo8ition8

D.C. Area (301) 261-1902
Balt. ~ Annap. (410) 974-0947
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2

3

4

5

6

7

8

9

10

11

12

13

• 14

15

16

17

18

19

20

21

22

23

24

25
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A Yes.

Q Item 2, Integration, third ••ntence.

A Yes.

Q Now, it says there that you're going to -- that,

-among the operations to be .aanaged by you are progr..ung,

administration, personnel, .ale., budgeting and engineering.

Correct?

A Yes.

o Are you going to have people for all of tho•• area.?

A Not necessarily. I generally .upervise all of tho••

areas. That's what I'm saying.

o Well, who will you be .upervising?

A I just outlined it. I .aid I would be supervising a

Program Director/Combination Production Manager. I'd have a

Sales Manager/Announcer and I'd have a Office

Manager/Bookkeeper. Those would be the --

o So we now have an Office MAnager/Bookkeeper?

A Yes.

Q Is this a full-time person?

A Yes.

Q This is in addition to the Program Manager/Program

Director, a Salesman and yourself, and you're going to have an

Office Manager now? Is that correct?

JUDGE LUTON: Just one .oment.

IIR. SHUBERT: I'll withdraw the question.
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